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INTELLECTUAL PROPERTY RIGHTS

PART 1
GENERAL PROVISIONS AND BASIC PRINCIPLES

Article 1
Nature and Scope of Obligations

1. Members shall
Members may,

give effect to the provisions of this
Agreement. but shall not be obliged to,
implement in their law more extensive protection than is
required by this Agreement, provided that such protection
does not contravene the provisions of this Agreement.
Members shall be free to determine the appropriate method
of implementing the provisions of this Agreement within
their own legal system and practice.

2. For the this the term
"Intellectual property" refers to all categories of intellectual
property that are the subject of Sections 1 through 7 of
Part II.

purposes of Agreement,

3. Members shall accord the treatment provided for in this
Agreement to the nationals of other Members(Re.1). In
respect of the relevant intellectual property right, the
nationals of other Members shall be understood as those
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natural or legal persons that would meet the criteria for
eligibility for protection provided for in the Paris
Convention (1967), the Berne Convention (1971), the Rome
Convention and the Treaty on

Intellectual Property in

Respect of Integrated Circuits, were all Members of the
WTO members of those conventions(Re. 2). Any Member
availing itself of the possibilities provided in paragraph3 of
Article 5 or paragraph of Article of the Rome Convention
shall make a notification as foreseen in those provisions to
the Council for Trade-Related Aspects of

Property Rights (the "Council for TRIPS").

Intellectual

(Remark 1) When "nationals" are referred to in this Agreement, they shall
be deemed, in the case of a separatecustoms territory Member of the
WTO, to mean persons, natural or legal, who are domiciled or who have a
real and effective industrial or commercial establishment in that customs
territory.

(Remark 2) In this Agreement,
Convention for the Protection of Industrial Property:; "Paris Convention
(1967)" refers to the Stockholm Act of this Convention of 14
Convention" refers to the Berne Convention for the Protection of Literary
and Artistic Works; "Berne Convention (1971)" refers to the Paris Act of
this Convention of 241971.
Convention for the Protection of Performers,

"Paris Convention" refers to the Paris

"Berne

"Rome Convention" refers to the International
Producers of Phonograms
and Broadcasting Organizations, adopted at Rome on 26 "Treaty on
Intellectual Property in Respect of Integrated Circuits" (IPIC Treaty) refers
to the Treaty on Intellectual Property in Respect of Integrated Circuits,
adopted at Washington on 261989. "WTO Agreement"

Agreement Establishing the WTO.

refers to the
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Article 2
Intellectual Property Conventions

1. In of Partslll and IV of this
Members shall comply with Articlesthrough 12, and Article
19, of the Paris Convention (1967).

respect Agreement,

2. Nothing in Partsto IV of this Agreement shall derogate
from existing obligations that Members may have to each
other under the Paris Convention, the Berne Convention,
the the
Property in Respect of Integrated Circuits.

Rome Convention and Treaty on Intellectual

Article 3
National Treatment

1. Each Member shall accord to the nationals of other
Members treatment no less favourable than that it accords
to its own nationals with regard to the protection(Re.3) of
intellectual property, subject to the exceptions already
provided in, respectively, the Paris Convention (1967), the
Convention(1971), the
Treaty on Intellectual Property in Respect of Integrated
Circuits. respect

Berne the Rome Convention or

In of performers, producers of

phonograms and broadcasting organizations, this obligation

only applies in respect of the rights provided under this
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Agreement. Any Member availing itself of the possibilities
provided in Articleof the Berne Convention (1971) or
paragraph 1(b) of Articleof the Rome Convention shall make
a notification as foreseen in those provisions to the Council
for TRIPS.

(Remark 3) For the purposes of Articles3 and 4, "protection" shall include
matters affecting the availability, acquisition, scope, maintenance and
enforcement of intellectual property rights as well as those matters
affecting the use of intellectual property rights specifically addressed in
this Agreement

2. Members may avail themselves of the exceptions
permitted under paragraphl in relation to judicial and
administrative procedures, including the designation of an
address for service or the appointment of an agent within
the jurisdiction of a Member, only where such exceptions
are necessary to secure compliance with laws and
regulations which are not inconsistent with the provisions
of this Agreement and where such practices are not applied
in a manner which would constitute a disguised restriction
on trade.

Article 4
Most-Favoured—-Nation Treatment

With regard to the protection of intellectual property, any
advantage, favour, privilege or immunity granted by a
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Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of
all other Members. Exempted from this obligation are any

advantage, favour, privilege or immunity accorded by a

Member:

(a) deriving from international agreements on judicial
assistance or law enforcement of a general nature and
not particularly confined to the protection of intellectual

property;

(b) granted
Berne

in accordance with the provisions of the
(1971) or the
authorizing that the treatment accorded be a function not
of national treatment but of the treatment accorded in

Convention Rome Convention

another country;

(c) in respect of the rights of performers, producers of
phonograms and broadcasting organizations not provided
under this Agreement;

(d) deriving from international agreements related to the

protection of intellectual property which entered into
force prior to the entryinto force of the WTO Agreement,
provided that such agreements are notified to the Council
for TRIPS and do

unjustifiable

not constitute an arbitrary or

discrimination against nationals of other
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Members.

Article 5
Multilateral Agreements on Acquisition or
Maintenance of Protection
The obligations under Articlesand 4 do not apply to
procedures provided in multilateral agreements concluded
under the auspices of WIPO relating to the acquisition or
maintenance of intellectual property rights.

Article 6

Exhaustion
For the purposes of dispute settlement under this
Agreement, subject to the provisions of Articlesand 4

nothing in this Agreement shall be used to address the
issue of the exhaustion of intellectual property rights.

Article 7

Objectives
The protection and enforcement of intellectual property
rights should contribute to the promotion of technological

the transfer and dissemination of

technology, to the mutual advantage of producers and users

innovation and to
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of technological knowledge and in a manner conducive to
social and economic welfare, and to a balance of rights and
obligations.

Article 8
Principles

1. Members may, in formulating or amending their laws and
regulations, adopt measures necessary to protect public
health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and
technological development, provided that such measures are

consistent with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent
with the provisions of this Agreement, may be needed to
prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably
restrain trade or adversely affect the international transfer
of technology.

PART I
ENFORCEMENT OF INTELLECTUAL PROPERTY
RIGHTS
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SECTION 2: CIVIL AND ADMINISTRATIVE
PROCEDURES AND REMEDIES

Article 42
Fair and Equitable Procedures

Members shall make available to right holders(Re.11) civil

judicial procedures concerning the enforcement of any

intellectual property right covered by this Agreement.

Defendants shall have the right to written notice which is
timely and contains sufficient detail, including the basis of
the claims. Parties shall be allowed to be represented by
independent legal counsel, and procedures shall not impose
requirements concerning mandatory

All parties to such procedures shall

overly burdensome

personal appearances.
be duly entitled to substantiate their claims and to present
all relevant evidence. The procedure shall provide a
identify and protect

unless this would be contrary to existing constitutional

means to confidential information,

requirements.

(Remark 11) For the purpose of this Part, the term "right holder" includes
federations and associations having legal standing to assert such rights.

Article 43
Evidence
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1. The judicial authorities shall have the authority, where a
party has presented reasonably available evidence sufficient
to support its claims and has specified evidence relevant to
substantiation of its claims which lies in the control of the
opposing party, to order that this evidence be produced by

the opposing party, subject In appropriate cases to
conditions which ensure the protection of confidential
information.

2. In cases in which a party to a proceeding voluntarily and
without good reason refuses access to, or otherwise does
not provide necessary information within a reasonable
period, or significantly impedes a procedure relating to an
enforcement action, a Member may accord judicial
authorities the authority to make preliminary and final
determinations, affirmative or negative, on the basis of the
information presented to them, including the complaint or
the allegation presented by the party adversely affected by
the denial of access to information, subject to providing the
parties an opportunity to be heard on the allegations or

evidence.

Article 44
Injunctions

1. The judicial authorities shall have the authority to order
a party to desist from an infringement, infer alia to prevent
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the into the channels of commerce in their

jurisdiction of imported goods that involve the infringement

entry

of an intellectual property right, immediately after customs
clearance of such goods. Members are not obliged to
accord such authority in respect of protected subject
matter acquired or ordered by a person prior to knowing
or having reasonable grounds to know that dealing in such
would entail the infringement of an

subject matter

intellectual property right.

2. Notwithstanding the other provisions of this Part and
provided that the provisions of Partspecifically addressing
use by governments, or by third parties authorized by a
government, without the authorization of the right holder
the
available against such use to payment of remuneration in

are complied with, Members may limit remedies

accordance with subparagraph(h) of Article 31. In other
cases, the remedies under this Part shall apply or, where
these remedies are inconsistent with a Member's law,
declaratory judgments and adequate compensation shall be

available.

Article 45
Damages

1. The judicial authorities shall have the authority to order
the infringer to pay the right holder damages adequate to
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compensate for the injury the right holder has suffered
because of an infringement of that person's intellectual
property right by an infringer who knowingly, or with
reasonable grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to
order the infringer to pay the right holder expenses, which
may include appropriate attorney's fees. In appropriate
cases, Members may authorize the judicial authorities to
order recovery of profits and/or payment of pre-established
damages even where the infringer did not knowingly, or
with reasonable grounds to know, engage in infringing
activity.

Article 46
Other Remedies

In order to create an effective deterrent to infringement,
the judicial authorities shall have the authority to order that
goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels
of commerce in such a manner as to avoid any harm
caused to the right holder, or, unless this would be
contrary to existing constitutional requirements, destroyed.
The judicial authorities shall also have the authority to
order that materials and implements the predominant use of
which has been in the creation of the infringing goods be,
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Indemnification of the Defendant

1. The judicial authorities shall have the authority to order
Xﬂ 34 @'@5‘_;{] a party at whose request measures were taken and who
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for the injury suffered because of such abuse. The judicial
o ol e BAoF ANELE T GAQ AAZXXE | authorities shall also have the authority to order the
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appropriate attorney's fees.
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o] xpAle] AEAY L] AAHYNE AT = Ao HHX 2. In respect of the administration of any law pertaining to
the protection or enforcement of intellectual property
rights, Members shall only exempt both public authorities
and officials from liability to appropriate remedial measures
where actions are taken or intended in good faith in the
2o oo B3 BdHZ=79 BA course of the administration of that law.
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To the extent that any civil remedy can be ordered as a
result of administrative procedures on the merits of a case,
such procedures shall conform to principles equivalent in
substance to those set forth in this Section.
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1. The judicial authorities shall have the authority to order
prompt and effective provisional measures:

(a) to prevent an infringement of any intellectual property

right from occurring, and in particular to prevent the
entry into the channels of commerce in their jurisdiction
imported goods immediately after

of goods, including

customs clearance;

(b) to preserve relevant evidence in regard to the alleged
infringement.

2. The judicial authorities shall have the authority to adopt
provisional measures inaudita altera partewhere appropriate,
in particular where any delay is likely to cause irreparable
harm to the right holder, or where there is a demonstrable
risk of evidence being destroyed.

3. The shall
require the applicant to provide any reasonably available

judicial authorities have the authority to
evidence in order to satisfy themselves with a sufficient
degree of certainty that the applicant is the right holder
and that the applicant's right is being infringed or that such
infringement is imminent, and to order the applicant to
provide a security or equivalent assurance sufficient to

protect the defendant and to prevent abuse.
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4. Where provisional measures have been adopted inaudita

altera parte, the parties affected shall be given notice,
without delay after the execution of the measures at the
latest. A review, including a right to be heard, shall take
place upon request of the defendant with a view to
deciding, within a reasonable period after the notification of
the measures, whether these measures shall be modified,

revoked or confirmed.

5. The
information necessary for the

supply other

identification of the goods

applicant may be required to
concerned by the authority that will execute the provisional

measures.

6. Without prejudice to paragraph 4, provisional measures
taken on the basis of paragraphs 1 and 2 shall, upon
request by the defendant, be revoked or otherwise cease
to have effect, if proceedings leading to a decision on the
merits of the case are not initiated within a reasonable
period, to be determined by the judicial authority ordering
the measures where a Member's law so permits or, in the
absence of such a determination, not to exceed 20 working

days or 31 calendar days, whichever is the longer.

7. Where the provisional measures are revoked or where
they lapse due to any act or omission by the applicant, or

where it is subsequently found that there has been no




AA S}, XA AQAFAEL e A S E35F= A=) tdte] o)) | infringement or threat of infringement of an intellectual
3k Al o] 7t eE & 4 ) YU w3k Ayt %Eilﬂr property right, the judicial authorities shall have the
B $E3712 Ho] = A& AdEo tfste] Aol 93 vkE A A | authority to order the applicant, upon request of the
of #ale] A3 A= 4% 5= Ath.(Remark 13) ©] §42] & | defendant, to  provide the defendant  appropriate

ANk, compensation for any injury caused by these measures.

(a) "FEARFE"E A F3slo] X AT 83 5=H A | 8. To the extent that any provisional measure can be
o} BAs AL A BAA =mol A o]gd Ao AWM E A | ordered as a result of administrative procedures, such
ofyslar, o] Q& FY=re] Holl wet Fa H4EAA] E8]lE | procedures shall conform to principles equivalent in
Hallsl= 4RE 59 glo] F-2s 35S ov| sk, substance to those set forth in this Section.

SECTION 4: SPECIAL REQUIREMENTS RELATED TO
BORDER MEASURES(Re.12)

(Remark 12) Where a Member has dismantled substantially all controls over
movement of goods across its border with another Member with which it

(b) "AZHA M S AFE" S A A} AZFE ks o) o) A el ApE forms part of a customs union, it shall not be required to apply the
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Article 51
Suspension of Release by Customs Authorities

below, adopt procedures It is understood that there shall be
no obligation to apply such procedures to imports of goods
put on the market in another country by or with the
consent of the right holder, or to goods in transit. to
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enable a right holder, who has valid grounds for suspecting
that the importation of counterfeit trademark or pirated
copyright goods For the purposes of this Agreement:

(a) "counterfeit trademark goods" shall mean any goods,
including packaging, bearing without authorization a
trademark which 1is identical to the trademark wvalidly
registered in respect of such goods, or which cannot be
distinguished in its essential aspects from such a
trademark, and which thereby infringes the rights of the
owner of the trademark in question under the law of the
country of importation;

(b) "pirated copyright goods" shall mean any goods which
are copies made without the consent of the right holder or
person duly authorized by the right holder in the country
of production and which are made directly or indirectly
from an article where the making of that copy would have
constituted an infringement of a copyright or a related
right under the law of the country of importation. may
take place, to lodge an application in writing with
competent authorities, administrative or judicial, for the
suspension by the customs authorities of the release into
free circulation of such goods. Members may enable such
an application to be made in respect of goods which
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involve other infringements of intellectual property rights,
provided that the requirements of this Section are met.
Members may also provide for corresponding procedures
concerning the suspension by the customs authorities of
the release of infringing goods destined for exportation
from their territories.

Article 52
Application

Any right holder initiating the procedures under Article 51
shall be required to provide adequate evidence to satisfy
the competent authorities that, under the laws of the
country of importation, there is prima faciean infringement
of the right holder's intellectual property right and to
supply a sufficiently detailed description of the goods to
make them readily recognizable by the customs authorities.
The competent authorities shall inform the applicant within
a reasonable period whether they have accepted the
application and, where determined by the competent
authorities, the period for which the customs authorities
will take action.

Article 53
Security or Equivalent Assurance

1. The competent authorities shall have the authority to
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require an applicant to provide a security or equivalent
the defendant the
competent authorities and to prevent abuse. Such security
assurance shall
recourse to these procedures.

assurance sufficient to protect and

or equivalent not unreasonably deter

2. Where pursuant to an application under this Section the

release of goods involving industrial designs, patents,

layout—-designs or undisclosed information into free
circulation has been suspended by customs authorities on
the basis of a decision other than by a judicial or other
independent authority, and the period provided for in
Articleb5 has expired without the granting of provisional
relief by the duly empowered authority, and provided that
all other conditions for importation have been complied
with, the owner, importer, or consignee of such goods shall
be entitled to their release on the posting of a security in
an amount sufficient to protect the right holder for any
infringement. Payment of such security shall not prejudice
any other remedy available to the right holder, it being

understood that the security shall be released if the right

holder fails to pursue the right of action within a
reasonable period of time.
Article 54

Notice of Suspension




Sls 9] | The importer and the applicant shall be promptly notified of
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Article 55
A 57 & Duration of Suspension
HAAP 2 AHRA
If, within a period not exceeding 10 working days after the
A} | applicant has been served notice of the suspension, the
Z | customs authorities have not been informed that
T AT @S Fosi 9l | proceedings leading to a decision on the merits of the case
2 Elgia % | have been initiated by a party other than the defendant, or
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that the duly empowered authority has taken provisional

= 1e] 2ol Al g2, measures prolonging the suspension of the release of the
T4 B GEEY] e R A goods, the goods shall be released, provided that all other
s 4= 9t} conditions for importation or exportation have been
complied with; in appropriate cases, this time-limit may be

extended by another 10 working days. If proceedings

leading to a decision on the merits of the case have been

initiated, a review, including a right to be heard, shall take

place upon request of the defendant with a view to

A 58 & deciding, within a reasonable period, whether these
APFA measures shall be modified, revoked or confirmed.
Notwithstanding the above, where the suspension of the

L g2 APow 22 He == ggla x| | release of goods is carried out or continued in accordance
olth= A Wulsl =77} 94y AFES uk | with a provisional judicial measure, the provisions of

= A So =, paragraph 6 of Article 50 shall apply.
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Article 56
Indemnification of the Importer
and of the Owner of the Goods

Relevant authorities shall have the authority to order the
applicant to pay the importer, the consignee and the owner
of the goods appropriate compensation for any injury
caused to them through the wrongful detention of goods or
through the detention of goods released pursuant to Article
55.

Article 57
Right of Inspection and I[nformation

Without prejudice to the protection of confidential
information, Members shall provide the competent
authorities the authority to give the right holder sufficient
opportunity to have any goods detained by the customs
authorities inspected in order to substantiate the right
holder's claims. The competent authorities shall also have
authority to give the importer an equivalent opportunity to
have any such goods inspected. Where a positive
determination has been made on the merits of a case,
Members may provide the competent authorities the
authority to inform the right holder of the names and
addresses of the consignor, the importer and the consignee
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and of the quantity of the goods in question.

Article 58
Ex Officio Action

Where Members require competent authorities to act upon
their own initiative and to suspend the release of goods in
respect of which they have acquired prima facie evidence
that an intellectual property right is being infringed:

(a) the competent authorities may at any time seek from
the right holder any information that may assist them to
exercise these powers;

(b) the
notified of the suspension.
the

suspension

importer and the right holder shall be promptly
Where the importer has lodged
the
subject to

against suspension with
the shall be
conditions, mutatis mutandis, set out at Article 55.

an appeal
authorities,

competent
the

(c) Members shall only exempt both public authorities and

officials from liability to appropriate remedial measures

where actions are taken or intended in good faith.

Article 59
Remedies
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Without prejudice to other rights of action open to the right
holder and subject to the right of the defendant to seek
review by a judicial authority, competent authorities shall
have the authority to order the destruction or disposal of
infringing goods in accordance with the principles set out in
Article 46. In regard to counterfeit trademark goods, the
authorities shall not allow the re-exportation of the
infringing goods in an unaltered state or subject them to a
different customs procedure, other than in exceptional
circumstances.

Article 60
De Minimis Imports

Members may exclude from the application of the above
provisions small quantities of goods of a non—-commercial
nature contained in travellers' personal luggage or sent in
small consignments.

SECTION 5: CRIMINAL PROCEDURES

Article 61

Members shall provide for criminal procedures and
penalties to be applied at least in cases of wilful trademark
counterfeiting or copyright piracy on a commercial scale.
Remedies available shall include imprisonment and/or
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monetary fines sufficient to provide a deterrent,

consistently with the level of penalties applied for crimes
In appropriate cases, remedies
forfeiture and

of a corresponding gravity.

available shall also include the seizure,
destruction of the infringing goods and of any materials and
implements the predominant use of which has been in the
commission of the offence. Members may provide for
criminal procedures and penalties to be applied in other
infringement of intellectual property rights, in

where they are committed wilfully and on a

cases of
particular
commercial scale.

PART V
DISPUTE PREVENTION AND SETTLEMENT

Article 63

Transparency
1. Laws and regulations, and final judicial decisions and
administrative rulings of general application, made effective
by a Member pertaining to the subject matter of this
Agreement (the availability, scope, acquisition, enforcement
and prevention of the abuse of intellectual property rights)
shall be published, or
practicable made publicly available, in a national language,

where such publication is not
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in such a manner as to enable governments and right
holders to become acquainted with them. Agreements
concerning the subject matter of this Agreement which are
in force between the government or a governmental agency
of a Member and the government or a governmental agency

of another Member shall also be published.

2. Members shall notify the laws and regulations referred
to in paragraph to the Council for TRIPS in order to assist
that this
Agreement. attempt to minimize the

Council in 1its review of the operation of
The Council shall
burden on Members in carrying out this obligation and may
decide to waive the obligation to notify such laws and
regulations directly to the Council if consultations with
WIPO on the establishment of a common register containing
The Council

shall also consider in this connection any action required

these laws and regulations are successful.

regarding notifications pursuant to the obligations under this
Agreement stemming from the provisions of Article 6ter of
the Paris Convention (1967).

3. Each Member shall be prepared to supply, in response
to a written request from another Member, information of
the sort referred to in paragraph 1. A Member, having
that a

administrative ruling or bilateral agreement in the area of

reason to believe specific judicial decision or

intellectual property rights affects its rights under this




Agreement, may also request in writing to be given access
to or be informed in sufficient detail of such specific
judicial decisions or administrative rulings or bilateral
agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members
to disclose confidential information which would impede law
enforcement or otherwise be contrary to the public interest
or would prejudice the legitimate commercial interests of
particular enterprises, public or private.

Article 64
Dispute Settlement

1. The provisions of Articles XXII and XXIII of GATT 1994
as elaborated and applied by the Dispute Settlement
Understanding shall apply to consultations and the
settlement of disputes under this Agreement except as
otherwise specifically provided herein.

2. Subparagraphs 1(b) and 1(c) of Article XXII of GATT
1994 shall not apply to the settlement of disputes under
this Agreement for a period of five years from the date of
entry into force of the WTO Agreement.

3. During the time period referred to in paragraph 2, the
Council for TRIPS shall examine the scope and modalities




for complaints of the type provided for under
subparagraphs 1(b) and 1(c) of Article XXIII of GATT994
made pursuant to this Agreement, and submit its
recommendations to the Ministerial Conference for approval.
Any decision of the Ministerial Conference to approve such
recommendations or to extend the period in paragraph2
shall be made only by consensus, and approved
recommendations shall be effective for all Members without
further formal acceptance process.




